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RECOMVENDATI ON FOR DI SPOSI T1 ON

APPEARANCES: Speci al Assistant Attorney General John Alshuler on
behal f of the Illinois Departnment of Revenue; XXXXX, P.C., by M. XXXXX, on
behal f of XXXXX and XXXXX XXXXX

SYNOPSI S: A hearing was held in the above-captioned cause on XXXXX
before Administrative Law Judge Bonny Barezky. As Ms. Barezky is no | onger
with the Department of Revenue, | have been assigned to issue the
recommendation in this case after thoroughly reviewi ng the testinony and
evi dence of record, meking findings of fact and applying all pertinent case
and statutory |aw thereto.

The case at bar involves two assessnents issued as follows: NTL No.
XXXXX 1 ssued to XXXXX, and NTL No. XXXXX issued to XXXXX XXXXX XXXXX was a
sol e proprietorship that was succeeded by XXXXX XXXXX The taxabl e period at
issue with respect to XXXXX is January 1, 1983 through March 31, 1987. The
taxable period at issue wth regard to XXXXX XXXXX is from April 1, 1987
t hrough Cctober 31, 1992. Both entities (hereinafter "XXXXX') constitute
t he taxpayer herein.

The i ssue at hearing is whether the receipts fromtransportation

charges are subject to Retailers' COccupation Tax (ROT) along wth



taxpayer's sales of tangible personal property in the form of heavy
equi prent, sand, gravel and rock, or whether the transportation charges
were separately contracted for and separately stated on the invoices the
taxpayer issued to its customers, and thus, not subject to ROI. The
taxpayer has paid the ROT applicable to the material portion of the
transactions. Testifying on behalf of the taxpayer was XXXXX XXXXX.

FI NDI NGS OF FACT:

1. The Departnent's prima facie case of tax liability as to XXXXX,
inclusive of all jurisdictional elements, was established by the adm ssion
into evidence of the Correction of Returns, showing a total liability due
and owi ng of $8,163.00. (Dept. G p. Ex. No. 1).

2. The Departnent's prima facie case of tax liability as to XXXXX
XXXXX, inclusive of all jurisdictional elenments, was established by the
adm ssion into evidence of the Correction of Returns, showing a total
liability due and owi ng of $32,112.00. (Dept. G p. Ex. No. 1).

3. The taxable period with respect to XXXXX XXXXX is January 1, 1983
t hrough March 31, 1987. (Dept. Gp. Ex. No. 1; Tr. p. 5).

4. The taxable period with respect to XXXXX XXXXX XXXXX is April 1,
1987 through October 31, 1992. (Dept. Gp. Ex. No. 1; Tr. p. 5).

5. On approximately April 1, 1987, the corporation XXXXX XXXXX was
i ncorporated and succeeded XXXXX. (Tr. p. 5, 15).

6. Bot h business entities hold an Illinois Comerce Conm Ssion
certificate of public convenience and necessity. (Tr. pp. 15-16).

7. Said certificate authorizes the taxpayer to engage in intrastate
transportation of various commodities as |listed on the certificate. (Tr. p.
16, 27).

8. The taxpayer's business consists of providing a transportation
service, as well as a transportation and sales of materials service. (Tr.

p. 17).



9. The taxpayer transports various materials and heavy equipnent
owned by customers who are primarily in the construction industry. (Tr.
pp. 16, 17).

10. When asked to do so by custoners, the taxpayer would purchase
materials from quarries on behalf of the custoner and also deliver the
materials to the job site. (Tr. pp. 17, 18, 20).

11. In the situations wherein the taxpayer advanced the funds, the
taxpayer would bill the custoner for the materials purchased, as well as
for the transportation thereof. (Tr. p. 20).

12. The taxpayer paid the assessed liability on the portion of the
assessnent pertaining to the sale of materials. (Tr. p. 24).

14. The taxpayer filed tariffs with the Illinois Conmerce Conm ssion,
which it was required by law to adhere to. (Tr. p. 22, 25-26; Taxpayer's
Ex. No. 1).

CONCLUSI ONS OF LAW On exam nation of the record established, this
taxpayer has failed to overcone the Departnent's prina facie case of tax
liability under the assessnment in question. Accordi ngly, by such failure,
and under the reasoning given below, the determ nation by the Departnment
that XXXXX XXXXX and XXXXX XXXXX XXXXX are subject to the standard rate of
tax as inposed by the Illinois Retailers' Cccupation Tax Act nust stand as

a matter of law. |In support thereof, the foll ow ng conclusions are nade.

| SSUE: Whet her the transportation charges are to be included in the
selling price along with the tangible personal property sold, thereby
subj ecting the transportati on charges to Retailers' COCccupation Tax
liability.

The Departnment prepared corrected returns (admtted into evidence as
Dept. G p. Ex. No. 1) indicating Retailers' Cccupation Tax (hereinafter

"ROT") liability pursuant to section 4 of the ROT Act (35 ILCS 120/4).



Section 4 of the Act provides in pertinent part as foll ows:

As soon as practicable after any return is filed, the Departnent

shal |l exami ne such return and shall, if necessary, correct such
return according to its best judgnent and information, which
return so corrected by the Department shall be prina facie

correct and shall be prima facie evidence of the correctness
of the anmpunt of tax due, as shown therein.

* * %

Proof of such correction by the Departnent nay be made at any
hearing before the Departnent or in any legal proceeding by a

reproduced copy ... in the name of the Departnent under t he
certificate of the Director of Revenue. ... Such certified
reproduced copy ... shall w thout further proof, be admitted into

evi dence before the Department or in any |legal proceeding and

shall be prima facie proof of the correctness of the amount of

tax due, as shown therein.

The Departnent considered the taxpayer to have engaged in retail sales
of the heavy equi pnent, rock, sand and gravel it purchased on behalf of its
customers and then resold to them The taxpayer does not contest this
assertion and in fact, paidthe Iliability assessed on the sales of these

itenms of tangible personal property. In addition to the sale of the

materials, the Departnent al so assessed the taxpayer ROT for the hauling of

said materials. The ultimate issue is stated succinctly in 86 Admi n. Code
ch. I, Sec.130.415(b):
The answer to the question of whether or not a seller, in

comput i ng his Retailers' Occupation Tax liability, nay deduct,
fromhis gross receipts fromsales of tangi bl e personal property
at retail, anpbunts charged by himto his custoners on account of
hi s payment of the transportation or delivery charges in order to
secure delivery of the property to such custonmers, or on account
of his incurrence of expense in naking such delivery hinself,
depends not upon the separate billing of such transportation or
delivery charges or expense, but upon whether the transportation
or delivery <charges are included in the selling price of the
property which is sold or whether the seller and the buyer
contract separately for such transportation or delivery charges
by not including such charges in such selling price.

It is the position of the taxpayer as set forth in its Prehearing
Brief that the shipnents at issue were governed by the comon carrier
tariffs as filed by XXXXX with the Illinois Comerce Conm ssion. The

taxpayer contends that as the tariffs contain the sole legal rates and



conditions under which the taxpayer mmy transport nmaterial, they are
equivalent to [|aw. Thus, argues the taxpayer, the tariffs and the rates
constitute a separate and distinct contract for transportation and
delivery. Furt hernore, the tariffs constitute "documentati on which
denmonstrates that the purchaser had the option of taking delivery of the
property, at the seller's location, for the agreed purchase price, or
havi ng delivery made by the seller for the agreed purchase price, plus an
ascertained or ascertainable delivery charge" as delineated in subsection d
of section 130.415.

Contrary to the position of the taxpayer, it is nmy determ nation that
the case of Sprague v. Johnson, 95 II1l.App.3d 798 (4th Dist. 1990) s
applicable to the facts of the instant case. Once havi ng determ ned that
Sprague conducted retail sales by its sales of rock purchased froma quarry
for its custoners, the court held that Sprague's hauling fees were taxable
under the ROT Act. The court's rationale was that Sprague failed to
overcone the Departnment's prim facie case wth docunentary evidence
showi ng that the sale of rock and the hauling of rock were separate
transacti ons.

The instant taxpayer argues inits brief that its transportation
charges in the form of tariffs were in fact separate and apart from any
charges for materials and not included in the selling price of the
mat eri al s. The taxpayer considers the tariffs to be docunentation
sufficient to overcone the Department's case and factor out the delivery
charges from the selling price. It nust be noted that in Sprague the
t axpayer charged the tariffs which it filed with the Illinois Conmerce
Conm ssi on. However, this was not considered docunentary evidence
sufficient to overconme the Departnent's prinma facie case.

Once the Departnent has established its prima facie case by the entry

into evidence of certified copies of the corrected returns, the taxpayer



has the burden of proving by conpetent evidence identified with books and
records that the Department's assessnment is not correct. (Mel-Park Drugs
v. Departnment of Revenue, 218 II|.App.3d 203 (1st Dist. 1991)). Testi nony
alone is not sufficient to overcone the Departnment's prim facie case;
there nmust be docunentary evidence in the form of books and records to
corroborate the oral testinmobny. (Rentra Liquor Dealers, Inc. v. Departnent
of Revenue 9 IlIl.App.3d 1063 (1st Dist. 1973)).

Gven ny conclusion that the taxpayer failed to overcone the
Departnent's prima facie case, it is ny determnation that the hauling
charges are an el enent of cost to the taxpayer/seller within the meaning of
section 1 of the ROT Act, and may not be deducted by the taxpayer/seller in
conputing his ROT liability 1in accordance wth section 130.415(c) of
the Departnent's regulations.

RECOMVENDATI ON: Based upon the foregoing, it is ny determ nation that

NTL Nos. XXXXX and XXXXX be sustained in their entirety.

Ent er:

Dat e:



